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CHANDLER, J., FOR THE COURT:
1. This workers compensation appea requires us to determine whether or not the Workers
Compensation Commission properly applied arebuttable presumption of no loss of wage earning capacity
to bar recovery for the claimant's admittedly work-related injury. The Circuit Court for the First Judicia
Didrict of Hinds County hed that the Commission misgpplied the presumption and reversed the

Commission's denid of benefitsto David H. Smith. The sdf-insured employer, University of Missssppi



Medica Center and Mississippi Ingtitutions of Higher Learning (UMC), appeds. UMC contendsthat the
dreuit court wrongly subgtituted its own opinion for that of the Commission despite substantia evidence
supporting the Commission's decision.
92. We find the Commission erred by gpplying the presumption of no loss of wage earning capecity.
We further find that Smith showed that he was permanently totaly disabled. Therefore, we affirm the
decison of the circuit court.

FACTS
113. Smithworked asacarpenter for UMC. Hesustained an admittedly compensableinjury tohisneck
in 1993 for which he had surgery on November 5, 1996. On January 5, 1999, he filed a petition to
controvert. After a hearing on November 1, 1999, the adminigtrative law judge found Smith to be
permanently, totaly disabled and awarded Smith disability benefits and the cost of medica services and
supplies. The Commission reversed that decision.
4. UMC hired Smith as acarpenter in1993. Smith testified that he has a high school education and
two years experienceinthe military. Hisprior work experiencewasasacarpenter, millwright, truck driver
and liquor store owner. At UMC, Smith repaired and maintained the outsde areas of severd buildingson
the campus in Jackson. Though he was part of atwelve person crew, Smith primarily worked by himsdf
onassgnedtasks. He commuted to UMC from his home in Crystd Springs. Hewas sixty-two yearsold
at thetime of the hearing. Smith's stipulated average weekly wage was $404.39
15. InMarch 1993, Smithstrained his neck while hdping another worker carry atwo to three hundred
pound steel door up aflight of sairs. Heimmediatdy reported the injury to his supervisor and went to the
employee hedth department. He began a course of physica therapy lasting for two weeks during which

he continued to work. Smith did not improve, and he saw Dr. Robert McGuire, an orthopedic surgeon



a UMC, on June 4, 1993. Dr. McGuiresimpression wasacervical spondylosiswith aCé radicul opathy.
He prescribed tractionand an anti-inflammatory. He fdt that Smithcould continue working, but withinthe
confines of his pan.

T6. Over the next three years, Smith continued to have problems, but his physicd condition remained
unchanged upon examination. On September 30, 1996, Smithsaw Dr. McGuire and reported increased
neck pain that had progressed over the previous month. Dr. McGuire found that Smith had developed
some neurologic problems and an MR of the cervica spine reveded stenosis at the C5-6 level with the
disc essentidly absent. Dr. McGuire performed an anterior diskectomy and innerbody fusonat the C5-6
level on November 5, 1996. During the surgery, Dr. McGuire found the "disc was essentidly worn out
with a big osteophyte formation causing compresson of the nerve itsdlf.”

q7. At Smith'srequest, Dr. McGuirereleased himto returnto work on light duty status on November
18, 1996. On December 16, 1996, Dr. M cGuire removed Smith's brace and alowed him to return to full
activitiesas he could toleratethem. Dr. McGuire noted that Smith had good recovery and hisstrength was
essentidly back to norma. 1n his depostion, Dr. McGuire opined that Smith reached maximum medicd
improvement onDecember 16, 1996. Smith received temporary totd disability benefits from November
4, 1996 to December 29, 1996.

T18. In February 1997, Smith returned to Dr. McGuire and said that he was gtarting to have some
headaches. Dr. McGuiresadthat, while Smithwasdoing well from aneurol ogic standpoint, the headaches
were "alittle bit of anew pattern.” He prescribed acollar, but whenthat failed to dleviate the headaches,
he referred Smith to aneurologist, Dr. Jm Corbett.

19. Dr. Corbett saw Smith on February 18, 1997. He diagnosed Smith with very rare cervicogenic

headaches and placed him on Naprosyn. In aletter to Nancy Sistrunk, adams specidist with American



Federated Generd Agency, Inc., Dr. Corbett opined that Smith's cervicogenic headaches were related to
Smith's workers compensation injury on January 12, 1996,* and had either resulted from the injury itsdlf
or from the injury’s aggravation of a pre-existing condition. Dr. Corbett stated that the headaches were
related to Smith'sneck injury and itssubsequent repair, whichdamaged the Soft tissue structuresinthe neck
and caused pain to radiate into the back of the head.

110.  OnJune 20, 1997, Smith told Dr. McGuire that his headaches were essentidly resolved. On duly
24, 1997, Smith returned to Dr. Corbett complaining of dizziness. After testing, Dr. Corbett ruled out
vertebrobaslar arteria disease. On August 19, 1997, Smith reported that he had not had adizzy spell for
three to four weeks, but complained that Naprosyn had not helped his headaches and neck pain and that
he was taking Ultram ingtead.

11.  Smithreturned to Dr. McGuire complaning of numbnessinhishand; Dr. M cGuiresuspected carpal
tunnel patterns. An MRI on September 29, 1997 reved ed degenerative changes a the C4-5 level, above
the gte of the fuson surgery. The MRI showed osteophytes at C4-5 causing severe left neurd foramina
narrowing, neurd foramina narrowing a C5-6, aleft uncinate process spur at C6-7 with moderate neurd
foraminanarrowing, and loss of sgnd in the disc spaces of the entire cervica spine. Dr. McGuire sad that
the degeneration at C4-5 was probably related to the fuson, which stresses the levels above and below
thefuson ste. He stated that Smith's fusion surgery and resultant C4-5 degeneration were related to his
March 1993 injury to a reasonable degree of medica probability.

12.  Dr. McGuire referred Smith to Dr. William Giesder for his hand condition. Dr. Geisder began

invedigating the possbility of carpa tunnd syndrome. An eectromyelogram did not show nerve

! There is no other reference in the record to an injury occurring on January 12, 1996. UMC
admitted that Smithinjured his neck while lifting the door inthe course of his employment at UMC and did
not contend that Dr. Corbett’ s |etter related to a different injury.
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compressionat thewrist. Dr. Geisder'simpresson wasthat Smith's carpa tunnel symptomsresulted from
nerve compression at the neck exacerbating dight compression at the wrist, known as a "double crush”
phenomenon. Smith's symptoms improved somewhat with awrist brace, and he continued to work.
113.  Atsome point, Smithappliedfor disability retirement withthe Public Employees Retirement System
(PERS). Smith tedtified that his gpplication was prompted by Dr. McGuirésinforming him that there was
nothing more he could do for hisneck and advisng himto seek disability retirement. That recommendation
does not appear in either the correspondence or the deposition of Dr. McGuire that were in the record
before the Commission. However, the record before the Commission did not include Dr. McGuire's
complete medica records on Smithand only included three of Dr. McGuir€'s office notes appearing in the
medicd records of another physician.
14. OnJdune 3, 1998, Smithsaw Dr. David Collipp for a PERS disahility evduation. Intheevaudtion,
Dr. Collipp stated that Smith'sjob included lifting and carrying over 100 pounds, overhead work, crawling,
bending, and stooping, and that while Smith tolerated the work as best he could to stay employed, Smith
was concerned that his work activities would cause increasing damage to his neck over time. Smith
reported that he suffered from headaches that initidly improved after the surgery but which had dowly
returned.
915. Dr. Collipp stated that Smith exhibited no pain behavior or pain magnification and provided
excdlent effort throughout the exam. Dr. Collipp observed that Smith had no strength deficits but had
diminishedreflexesand adecreased range of cervicad motion. Hisimpressonwasthat Smith had increasing
neck pain secondary to cervica strain. He stated:

Allindl thisgentlemanis presently at work and that would suggest that he is able

to tolerate his work. It is notable however that he has difficulty looking up which was
absolutely consstent with his surgery. | think that he is probably working to his absolute



limits of pain aswell as his absol ute physica limits and that he would be best protected by
recaiving appropriate redtrictions. He has explained that restrictions would not be
something he would be able to work within at his present job, but | think that for his
present underlying condition we should get cogent restrictions regarding his neck and his
back. | reminded him to participate well with afunctiond cgpacity evduation. Itismy
impressionthat thereis going to be alimitationon hisoverhead work as well as alimitaion
interms of hislifting. These limitations may exclude hmfromhis present duty eventhough
he is operating right now just within those limitations. | think thet the sporadic nature of
some of hisdutiesalow|s] hmtimeto recover fromsome of them, but if he doesthesetoo
frequently he could cause some significant damage.
f16.  Smith's condition was unchanged upon examination by Dr. McGuireon July 6, 1998. On August
27, 1998, Dr. McGuire assgned Smith an imparment rating of eleven percent to the body as a whole
resulting fromhis multileve cervica spondylosis changeswithlimited motionand fuson. Smith retired from
UMC on August 29, 1998 and began receiving PERS disability benefits.
717. InDecember 1998, Dr. McGuirereferred Smithto Dr. Robert Strong at UM C's Pain Management
Center. Dr. Strong assessed Smith with chronic neck pain and headaches and placed him on aregimen
of pain medicationsincluding narcotics. Smith began seeing Dr. Strong regularly. On March 22, 1999,
Dr. McGuire placed job regtrictions on Smithcongsting of no heavy overhead work, no repetitive flexion
or extension of the cervica spine or keeping the neck inan extended positionfor a period of time, and no
lifting items weighing more than thirty to fifty pounds.
718.  Smith dtated that his supervisor & UMC had accommodated his limitations since his 1993 injury.
Smith stated that he had problems performing his job at UMC. He had constant headaches that were
sometimes so severe he could not concentrate, he could not perform overhead work, and it had been "a
miserable forty hours aweek.”

119. Smith tedtified thet, at the time of the hearing, he suffered from constant headaches. One or two

times per week his headaches became so severe he was forced to lie down for one or two hoursto take



the weight off hisneck. Smith said that, during severe headaches, hisvisonbecame blurred and he could
not drive or concentrate on anything. He stated that his severe headaches had no precipitating cause and
would "jugt gart." Smith maintained that he could work full-time only if dlowed to lie down during severe
headaches. He sad that his pain medication o interfered with his ability to drive long distances and,
therefore, had affected his job search.

920.  Smith's PERS disability benefits imposed an annua earnings limitation on Smith. Smith admitted
that his PERS disability status restricted him from returning to full-time work. He stated that, despite the
PERS redtrictions, the severity of his neck condition prevented him from returning to full-time employment
and the neck condition had prompted his application for PERS benefitsin the first place.

721. Smith admitted he had performed severd light carpentry projects since retiring. He made $100
for repairing corner boards on the eaves of ahouse. He earned $150 for helping to repair abarn. Every
couple of months, Smith performed repairs for a rental property owner for $15.00 per hour, such as
ingdling plywood flooring. He stated that the property owner only gave him work within Smith's self-

described limitations. His other projects included building acabinet, for whichhe made $717, ingdling a
microwave, hdping two other people inddl a chan link fence, replacing rotten wood on a patio, and

building astorage box. Smith stated that he was unableto do thistype of work on aregular basis, and that
his employers dlowed hmto work at his own pace, whichwas twenty to thirty percent dower than before
hisinjury. For the duration of each project, he worked between two and five hours a day depending on
how he fdt. Hesad that most of thesejobswerelocated in Crystal Springs but afew were in the Jackson
area.

722.  Smithtedtified that he had not searched for full-time employment. Smith stated that he was willing

to work full-time but feared no employer would accommodate his need to rest during severe headaches.



He had inquired about part-time work with Waller Congtruction Company, but only full-time work was
available. He dso had inquired a Evan Johnson, which was not hiring.

923.  Bruce Brawner, a vocationd rehabilitation specidist, opined that Smith could perform hisusud
employment of carpentry and millwright work only with accommodation. He had reviewed a functiond
capacity evaduaion, not included inthe record, Sating that Smithcould performwork at the light to medium
level and confirming the work restrictions imposed by Dr. McGuire. Brawner performed a survey of
avaladle jobs within the redrictions imposed by Dr. McGuire. Brawner did not consder Smith's
headachesbecauseno phys cianhad assgned Smithwork restrictions based uponthe headaches. Brawner
testified that, taking Smith'stestimony regarding the redtrictive nature of the headaches astrue, Smithwould
be unable to work aregular forty hour week.

924. Brawner tendered severd ligts of full-time jobsto Smithbetween August and October 1999. The
highest paying jobs Brawner located were security guard positions at UMC, paying $9.16 per hour, and
at S. Dominic's Hospita, paying $8.40 per hour. Brawner located seven other security guard positions,
eachwithdifferent pay ranges, and witha combined pay range of $5.00 to $8.00 per hour. Brawner found
a cabinet maker position which paid $7.83 per hour according to the Mississippi Employment Security
Commissionaverage for that job. Helocated two jobs at a convenience store, a $6.00 per hour manager
positionand a$5.50 per hour cashier pogtion. Brawner also located a$7.00 per hour job cleaning pagers.
925. Brawner testified that Smith had not gpplied for every job as of the dates he followed up with the
employers, but admitted that his last follow-up was a over month before the hearing and Smithcould have
applied sncethe last follow-up. Smith testified that, with one exception, he applied for every job tendered
by Brawner and received only two job offers. The job for which Smith did not apply was as a security

guard a Northpark Mall. Smith stated that he traveled to Northpark Mdl and asked for an gpplication



ontwo occasions, but bothtimes no one wasavalable to give imanapplication. Thetwo job offerswere
from Gun Sight Security, paying $5.15 to $6.00 per hour and Pendelton Security, paying $5.15 to $7.00
per hour. Smith said he declined those offersbecause hefdt hisneck condition restricted him from full-time
work. Additiondly, hedid not fed that it wasworthwhilefor him to accept aminimumwagejobin Jackson
because the pay was too low to justify his commuting expenses. Hefdt capable of performing dl thejobs
which Brawner located on a part-time basis,

926. The adminidrative law judge found Smith had suffered a permanent, total loss of wage earning
capacity due to hiswork-related injury, and UMC appeal ed to the Commission. Further medica evidence
was admitted before the Commission. InaMarch8, 2000 letter, Dr. Strong stated that he had managed
Smith on various levels of narcotics trying to increase his leve of function, and Smith had "tried multiple
times to continue working but he has difficulty with being able to drive on the pain medications and with
movements working aggravating his pain" Also included was a Socid Security Adminigtration
determination that Smith was entitled to disability insurance benefits

927.  Theful Commissonreversed the decisionof the adminidrative law judge. The Commission found
that Smith had falled to prove his entitlement to any permanent disability benefits because Smith had not
rebutted the presumption of no loss of wage earning capacity that arose because he continued at the same
job after his 1996 surgery. The Commission aso found Smith presented no credible medical evidence that
he was unable to work and Smith's only limitations from returning to full-time, comparably gainful
employment were hisdesiresto carefor his disabled wife and to maintain his PERS disability status. Smith
appedled to the circuit court, which reversed the decisionof the Commissionand reinstated the opinion of
the adminidtrative law judge. UMC agppedls.

STANDARD OF REVIEW



928. The Commissongtsasthe fact-finder inworkers compensationcases. Smithv. Jackson Const.
Co., 607 So. 2d 1119, 1123-24 (Miss. 1992). The decision of the Commission, not that of the
adminigraivelawjudge, isthe agency decis onentitled to deference fromthis Court. Id. Thecircuit courts
performs an gppdlate function and employs the same deferentid standard of review used by this Court.
Id. at 1124.

129. We may reverse the Commisson's decision only when its fact-findings are not supported by
subgtantiad evidence or are arbitrary and capricious. Weather spoon v. Croft Metals, Inc., 853 So. 2d
776, 778 (16) (Miss. 2003). "Subgantid evidence' ismorethan ascintilla Cent. Elec. Power Assnv.
Hicks 236 Miss. 378, 389, 110 So. 2d 351, 357 (1959). Subgantia evidenceis"such relevant evidence
as areasonable mind might accept as adequate to support a concluson” and affords "a substantid basis
of fact from which the fact in issue can be reasonably inferred.” 1d.

130.  Wereview the Commisson's gpplicationof the law de novo. ABC Mfg. v. Doyle, 749 So. 2d 43,
45 (110) (Miss. 1999). The legd effect of the evidence and the conclusons drawn therefrom present
questions of law, "especidly when the facts are undisouted or the overwhdming weight of the evidence
reflectsthem.” Cent. Elec. Power Assn, 236 Miss. at 388-89, 110 So. 2d at 356. "[W]hen the agency
has misapprehended a contralling legd principle, no deferenceisdue.” ABC Mfg., 749 So. 2d at 45 (110).

LAW AND ANALYSIS

131. Thesoleissuein this case is whether the Commisson's denid of permanent disability benefitsto
Smith was unsupported by substantial evidence, was arbitrary and capricious, or was based upon an
erroneous gpplication of thelaw. "'Disability’ means incapacity because of injury to earnthe wages which
the employee wasreceving at the time of injury inthe same or other employment, which incgpacity and the

extent thereof must be supported by medicd findings." Miss. Code Ann. 8 71-3-3 (i) (Rev. 2000). The
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concept of disability comprises a physicd injury coupled with aloss of wage earning capacity. |. Taitel
& Son v. Twiner, 247 Miss. 785, 792, 157 So. 2d 44, 46 (Miss. 1963). Disdility is determined by
comparing the employee's pre-injury wages with the employee's post-injury capacity to earnwagesinthe
open labor market. Karr v. Armstrong Tire & Rubber Co., 216 Miss. 132, 137, 61 So. 2d 789, 792
(1953). The damant bearsthe burden of proof of disability and the extent thereof. Am. Potash & Chem.
Corp. v. Rea, 228 So. 2d 867, 868 (Miss. 1969).While medicad evidence mus support the clamant's
incapacity and its extent, the fact of disability need not be proven entirdly by medica evidence. Hall of
Miss., Inc. v. Green, 467 So. 2d 935 (Miss. 1985).

132. The Commission gpplied apresumptionof no lossof wage earning capacity to this case because,
after is 1996 surgery, Smith continued to work at UMC at the same or higher pay. A presumptionof no
lossof wage earning capacity arises when the clamant's post-injury earnings are equa to or exceed pre-
injuryearnings. Gen. Elec. Co. v. McKinnon, 507 So. 2d 363, 365 (Miss. 1987).  The clamant may
rebut the presumption by presenting evidence that the post-injury earnings are an unreliable indicator of
wage earning capacity because of an "increase in generd wage levels sncethe time of accident, dlamant's
own greater maturity and training, longer hours worked by claimant after the accident, payment of wages
disproportionate to capacity out of sympathy to claimant, and the temporary and unpredictable character
of pogt-injury earnings.” 1d. The Commission found that Smith failed to rebut the presumption.

133.  Smith argues that the Commission erroneoudy applied the presumption because the evidence
indicated that his condition progressively worsened after the surgery.  Indeed, the medicd evidencein this
case was undisputed and shows that Smith's hedlth deteriorated after his November 1996 surgery. In
February 1997, Smith devel oped headaches, which Dr. McGuire recognized were a"new pattern.” Dr.

Corbett determined the headaches were cervicogenic headaches caused by the neck injury and surgery;
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the headaches necessitated continuous treatment with narcotics beginning in December 1998. Smith's
cervicd soine underwent further degeneration as evidenced by Dr. McGuire's testimony about the 1997
MRI reveding degenerative changesat C4-5, above the surgicd dte. Findly, in September 1997, Smith
developed carpd tunnel symptoms due to nerve compression at the cervica spine. In August 1998 Smith
recelved a permanent disability rating. All of these conditions manifested after the surgery and al of them
were related by Smiths physicians to the neck injury and surgery.

134. Thefactsof this case bear amilarity to thosein J.H. Moon & Sons, Inc. v. Johnson, 753 So. 2d
445 (Miss. 1999). In J.H. Moon, Johnson was injured at work in 1981 and had cervical disc fuson
surgery the next month. 1d. at 446 (12). Johnson kept working but had continuing pain in his arms and
hands due to nerve compression from the injury and fuson surgery. 1d. at (113). Johnson had additiona
neck surgery in 1985, but experienced further numbnessin hisarm and hand. 1d. at (4). He continued
to complain of pain and, in 1993, his physcian declared him totaly disabled from work due to the
condition. Id. at (16-7).

135.  The parties agreed that Johnson was permanently and totaly disabled, but disagreed on whether
disability paymentswereto be ca culated based on Johnson's pay in 1981, when Johnson was injured, or
in 1993, when Johnsonwas declared disabled from work. 1d. at 447 (119-11). The supreme court relied
upon Oklahoma precedent holding, "where there is an accident which does not incapacitate but is
progressve in nature, it is proper to consider the earnings of daimant betweenthe date of the accident and
the date of the disability.” 1d. at 448 (1114) (quoting Pepsi Cola Bottling Co. of Tupelov. Long, 362 So.
2d 182, 185-86 (Miss. 1978) (citing Phillips Petroleum Co. v. Malcolm, 53 P. 2d 1113, 1114 (Okla.

1936))).
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1136. The court hdd that Johnson's condition was progressve and, therefore, he was entitled to
compensation at the 1993 pay rate. Id. at 449 (119). Johnson's injury was progressive because it
"gradudly worsened and progressed to a point where, by 1993, Johnson was unable to work." Id. a
(T17). The court found that Johnson's injury

was not complete until it was determined that he was disabled or had a permanent injury.

... If theinjury is deemed progressive in nature, we are confronted witha 1981 accident

whichcaused an injury that was gradua and progressive and which ultimately manifested

itself in 1993 as atotd disability and permanent injury. To hold otherwise would punish

Johnson economicdly for his ever worsening physica condition.

Id. at (117-18).

137.  AsinJ.H. Moon, the medica evidenceinthiscase showsthat Smith'sfunctiona disability increased
after the 1996 surgery. Smith's continuation of work after the 1996 surgery could not give rise to the
presumptionof no lost wage earning capacity because hisinjury had not fully manifestedin1996. Rather,
over the next year and a hdf his condition progressively worsened to the point that, according to his
tesimony, he was eventudly forced to cease full-time work. As Smith's physica disability had not fully
manifested when he returned to work in 1996, the Commission's application of the presumption that his
injury caused no loss of wage earning capacity was erroneous.
1138.  Having cast asidethe presumption of no lost wage earning capacity, we turnto the evidence of the
fact and extent of Smith's permanent disability resulting fromhiswork-related injury.  Aninjured employee
establishes aprimafacie case of disability by showing that, because of the work-related injury, he cannot
secure work in the same or other jobsat pre-injury pay. Ga. Pac. Corp. v. Taplin, 586 So. 2d 823, 827
(Miss. 1991). An employer may rebut the clamant's prima facie case of disability by showing that the

clamant's effort to find employment was unreasonable or congtituted amere sham. 1d. An evauation of

the reasonableness of the clamant's job search may indude "condderation of job avalability and
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economics in the community, the claimant's skills and background, as well as the subject disahility itsdlf.”
Id. (dting Piper Ind., Inc. v. Herod, 560 So. 2d 732, 734-35 (Miss. 1990)).

139.  The Commisson must determine the fact and extent of aclaimant's loss of wage earning capacity
by consdering the evidence asa whole. DelLaughter v. South Cent. Tractor Parts 642 So. 2d 375,
379 (Miss. 1994). "Factorswhich this Court has congdered in determining |loss of wage earning capacity
indudethe amount of education and training which the clamant has had, his inahility to work, hisfalureto
be hired e sewhere, the continuance of pain, and any other related circumstances.” McGowanv. Orleans
Furniture Inc., 586 So. 2d 163, 167 (Miss. 1991) (citing Malone & Hyde of Tupelov. Kent, 250 Miss.
879, 882, 168 So. 2d 526, 527 (1964). Doubtful cases areto be resolved in favor of compensation in
order to fulfill the beneficent purposes of the Act. DelLaughter, 642 So. 2d at 379.

40. The Commission found that Smith was physicaly capable of returning to full-time, comparably
ganful employment and that therewas no credible medica evidence Smith was unable to work. Wefind
that conclusion unsupported by substantial evidence. On August 27, 1998, Smith received a permanent
impairment rating of eleven percent to the body asawhole. OnMarch 22, 1999, Dr. McGuire restricted
Smith from overhead work, neck extension, and lifting items weghing over thirty to fifty pounds. At the
time of the briefing before the Commission, Smith was dill seeing Dr. Strong regularly for his heedaches
and was onaregimenof medications induding narcoticsfor pain. Dr Strong stated that Smith had difficulty
driving while on the medicationsand that his pain was aggravated by movements madewhileworking. This
undisputed medical evidence clearly established that Smith'swork capabilitieswereimpacted by the injury.
41. However, to prove disability, aclamant must show that the injury caused aloss of wage earning
capacity inthe same or other employment. The Commission held that Smith failed to show any lost wage

earning capacity. The Commission found that Smith'sreal reasonsfor not seeking comparably gainful, full-
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time work were his degre to care for his aling wife and the earnings limitation imposed by his PERS
disability benefits. The Commission found Smith had tetified that hiswifé's condition was"amgjor factor”
in hisdecison to quit work a UMC. That finding was erroneous in that Smith never said that hiswife's
condition was a mgjor factor in the decison. On the contrary, Smith denied that his wife's condition was
apart of hisdecisonto quit. Throughout histestimony, Smithrepeatedly stated the reason he guit working
a UMC was that he could no longer perform the job due to his neck injury.

142. Regarding Smith's PERS work restrictions, Smith did admit that the work restrictions attached to
his PERS benefitslimited hmfromfull-time employment. But he also stated that, independent of the PERS
work redtrictions, he could not work full-time due to the neck injury and it was the neck injury that had
prompted his PERS retirement. It isapparent from Smith's testimony that he was unwilling to waive his
PERS disability gatus by seeking full-time employment. It is aso apparent that he consdered himsalf
completely disabled fromfull-time work due to the neck injury. While Smith acknowledged that hisPERS
datus restricted him from working full-time, that acknowledgment does not negete his testimony that his
neck injury independently restricted his ability to work, especidly when the neck injury was the reason
Smith sought disability retirement in the first place.

43.  The evidence showed that Smith lost wage earning capacity because a the time he left UMC he
could not obtain work in the same or other employment at awage equa to his pre-injury wage. Ga. Pac.
Corp., 586 So. 2d at 827. Smith showed he could no longer perform his carpentry job a UMC. Two
months before Smith ceased working for UMC, Dr. Collipp opined that Smith was working up to his
absolute physicd limitations and, if he continued to perform some of his duties "too frequently,” he could
cause some sgnificant damage. Smith testified that he could no longer do the job. Brawner, testifying for

UMC, admitted that the work restrictions placed upon Smithby Dr. McGuiredisqudified Smith from his
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carpentry job without accommodation. The willingness of Smith's supervisor to accommodate his neck
injury does not prove Smith suffered no post-injury loss of wage earning capacity. Thisisbecausewages
atributable to the kindness and generosity of an employer are not indicative of the employee's actual
capacity to command a certain wage onthe openlabor market. O'Neal v. Multipurpose Mfg. Co., 243
Miss. 775, 781, 140 So. 2d 860, 863 (1962). The employee has no "assurance that he will continue to
be the beneficiary of the employer's magnanimity.” 1d.

44.  The evidence showed Smithwasincapable of matching or exceeding his pre-injury wages in other
employment. Brawner located severa full-time jobs outside of Smith's usua occupation of carpentry,
taking into consderation Smith's age, work experience, education, and the work restrictions imposed by
Dr. McGuire. None of the full-time jobs proffered by Brawner paid as much as Smith was making at
UMC, and of those jobs the highest job offer Smith received paid between $5.15 and $7.00 per hour.
Smithdid not earnincome anywhere near his pre-injury wagesfromhis odd carpentry jobs, and he testified
that he was phydcdly unabdle to perform those jobs with greater frequency. Considering Smith's age,
employment higtory, educetion, and physical limitations, the evidence established a permanent loss of wage
earning capacity resulting from Smith's neck injury, and the Commission'sfinding of no permanent disability
was not supported by substantia evidence and was arbitrary and capricious.

5. Theremaning questionisthe extent of Smith's permanent disability. Smith urgesthat we affirm the
circuit court's reinstatement of the ALJs finding of permanent tota disability. The concept of permanent
total disability was thoroughly discussed in Roling v. Hatten & Davis Lumber Co., 226 Miss. 732, 85
S0.2d 486 (1956). "Totd disability may befound, in spite of gporadic earnings, if the clamant's physicd
condition is suchasto disqudify hmfor regular employment inthe labor market.™ Id. at 741, 489 (citation

omitted). A clamant's performance of occasiona work does not preclude afinding of total disability if the
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damant "is so injured that he can perform no services other than those which are so limited in qudlity,
dependability, or quantity that a reasonably stable market for them does not exist.™ Id. a 742, 489
(citation omitted).

46. The ALJfound Smith was permanently totdly disabled on the basis of Smith's testimony that his
headaches limited him from full-time work because he had to lie down during severe headaches. The
Commission'sopiniondid not mentionSmith's headaches and only discussed his physica conditioninterms
of the neck injuryand work limitations impaosed by Dr. McGuire. The record contained undisputed medica
evidencethat Smith suffered from headaches caused by the neck injury, recelved regular trestment for the
headaches, and that Dr. Strong managed his headache pain with narcotic medication. There was no
medica evidence about the effect the headaches may have had on Smith's ability to work, only Smith'sown
testimony.

147. The issue of whether a dlamant's permanent disgbility is partial or tota is a fact question to be
determined fromthe evidence asawhole, including both medicd and lay testimony. McGowan, 586 So.
2d at 167 (quoting Modern Laundry, Inc. v. Williams 224 Miss. 174, 179-80, 79 So. 2d 829, 832
(1955)). Lay testimony about the effect of the injury on the clamant'sability to work may be considered
to supplement medica estimates of the clamant's functional or industrid disability. 1d. A "damant is
competent to prove hisown clam, and histestimony may be accepted without corroboration.” Penrod
Drilling Co. v. Etheridge, 487 S0.2d 1330, 1333 (Miss.1986). "[ T]heundisputed testimony of aclamant
which is not so unreasonable as to be unbdievable, given the factud setting of the dam, generdly ought
to be accepted astrue.” White v. Superior Products, Inc., 515 So.2d 924, 927 (Miss.1987).

148.  Smith'stestimony about his headaches was uncontradicted, and the Commissonnever found it to

be untrustworthy or unbelievable. Smith's testimony about the disabling effects of his headaches was
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entirely credible given the medica evidence that he recelved regular treatment for headache pain with
narcotic medication. The Commission, as fact-finder, clearly erred by totally disregarding Smith's
uncontradicted testimony, supported by undisputed medica evidence, about the disabling effects of his
headaches.

149.  Aswefind that Smith's limitations attributable to his headaches should have been accepted by the
Commisson, we proceed to the proof of the degree of Smith's lost wage earningcapacity. We find that
the evidence as a whole shows Smith was permanently totally disabled. At the time of the hearing, Smith
was sixty-two years old witha high school educationand disabled from his usua employment asafull-time
carpenter. He can pearform light duty work, but his most significant redtriction is that he must lie down
during severe headaches which occur randomly once or twice a week. As Dr. Strong noted, Smith has
difficulty driving due to pain medication. Smith did show himsdf capable of performing part-time carpentry
work for various employers on anirregular basis.

150.  Smith consdered himsdlf capable of performing part-time work. He applied at two locations for
part-time work but was turned down. Brawner sated that three of the full-time security guard jobs he
located for Smith dso had part-time work available. 1t is gpparent from the record that at least one of
thosejobswaslocated inJackson. Smith testified that ajob in Jackson would entail an gpproximately sixty
mile round trip drive from his house. Notwithstanding Smith's willingness to work part-time, it is
improbable that Smith could regularly performa part-time job giventhat heisfrequently strickenwithtotaly
debilitating headaches and he cannot predict when a debilitating headache will occur. Smith has shown
himsdf to belimited by hisinjury fromal but irregular work inwhichhe can set his own pace and duration.
Therefore, we find that Smith proved he was permanently, totdly disabled. Roling, 226 Miss. at 741, 85

S0. 2d at 489. We affirm the decision of the circuit court.
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151. THEJUDGMENT OF THE CIRCUIT COURT OF HINDS COUNTY ISAFFIRMED.
ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANTS.

KING, C.J.,BRIDGESAND LEE, P.JJ.,IRVING, MYERS, GRIFFIS,BARNES AND
ISHEE, JJ., CONCUR.
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